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COVID UPDATE (GRAEME)
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Municipality Measures:

• Halton: Halton Region rescinded its mask bylaw on March 21.

• Ottawa: Ottawa Public Health has made several recommendations to keep yourself safe from COVID

• Peel: Peel Public Health is following provincial guidance on mask wearing (or lack thereof) but they 
emphasise that business and other settings may choose to continue requiring patrons and employees 
to wear a mask.

• Toronto: As of March 21, Toronto’s Public Health has indicated that they were following provincial 
guidelines and that, as such, masks were no longer mandated in the city’s facilities.

• York: York Public Health is following the provincial requirement (or lack thereof).

https://www.halton.ca/For-Residents/Immunizations-Preventable-Disease/Diseases-Infections/New-Coronavirus/COVID-19-Information-and-Guidance#masks
https://www.ottawapublichealth.ca/en/public-health-topics/covid-reducing-risks.aspx
https://www.peelregion.ca/coronavirus/prevention/#risk
https://www.toronto.ca/home/covid-19/covid-19-financial-social-support-for-people/covid-19-guide-for-toronto-residents/
https://www.york.ca/health/covid-19/public-health-safety-measures
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COMMON EXPENSES / CHARGEBACKS ETC.
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Types of common expenses we will cover today:

• « Regular » common expenses (the monthly fees)

• Statutory chargebacks (under the Condo Act)

• Declaration-based charge backs (Check your Declaration)

• Legal fees (what and when can you charge them back?)
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COMMON EXPENSES
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• Owners shall contribute to the common expenses in the proportions 
spedcified in the declaration (s. 84 of the Condo Act)

• Owners shall pay their share even if…

• They have waived or abandonned their right to use the common elements

• They are making a claim against the Corporation

• The declaration, bylaws or rules restrict them from using the common elements
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REGULAR MONTHLY COMMON EXPENSES
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Why condo fees are so important?

[17] Common expenses are the lifeblood of a condominium corporation. Without this 
source of revenue, the operation of a condominium would grind to a halt. The Court of Appeal 
reviewed the legislative intent of Section 85 of the Condominium Act, dealing with the collection 
of common expenses, in TSCC 1908 v. Stefco, 2014 ONCA 696. The Court held that Section 85 
is “designed to safeguard the financial viability of a condominium corporation in a manner 
that fairly balances the rights of various stakeholders”.

Ottawa-Carleton Standard Condominium Corporation No. 671 v. Friend et al., 2021 ONSC 7379 (CanLII)

https://www.canlii.org/en/on/onca/doc/2014/2014onca696/2014onca696.html
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REGULAR MONTHLY COMMON EXPENSES
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Why condo fees are so important?

[31] In determining which interpretation I adopt, the Corporation submits that I must keep in 
mind the overall purpose of …the Act which is to place the financial burden created by the 
conduct of any one unit holder on that particular unitholder rather than on the 
Corporation. If the financial burden is placed on the Corporation, it is effectively placed 
on innocent unitholders who must pay for the Corporation’s expenses by way of common 
expenses or special assessments: Metropolitan Toronto Condominium Corp. No. 1385 v. Skyline 
Executive Properties Inc., 2005 CanLII 13778 (ON CA), [2005] O.J. No 1604 at para. 40.

Amlani v. York Condominium Corporation No. 473, 2020 ONSC 194 (CanLII)

https://www.canlii.org/en/on/laws/stat/so-1998-c-19/latest/so-1998-c-19.html
https://www.canlii.org/en/on/onca/doc/2005/2005canlii13778/2005canlii13778.html
https://www.canlii.org/en/on/onca/doc/2005/2005canlii13778/2005canlii13778.html#par40


• Statutory Chargebacks
• Damage to common elements (s. 92 of the Condo Act)

• Insurance deductibles (s. 105 of the Condo Act)

• Legal fees (in certain scenarios) (see sections 85 and 135 of the Act)

• Declaration
• Indemnification provision

• Schedule E

• Other specific clauses

• Fines/Administrative Fees?
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CHARGEBACKS



• What is a lien?
• A security interest registered on a unit’s title that secures the condo’s ability to collect outstanding common

expenses

• What do liens cover?
• Common expenses owing (which have not expired)

– Lien expires 3 months after the default which gave rise to the lien

• Future defaults

• Legal fees (only certain kinds) and interest.

• See section 85(3) of the Actt

• What is the lien process?
• Notice of Lien to owner (at least 10 days before registration); 

• Notice of Registration to « encumbrancers » (on the day of registration). 
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CONDO LIENS



PROCESS TO LIEN A UNIT – MANAGEMENT TIPS

Payment of common expenses should always be due on the 
first of the month. 

As a courtesy, owners should be sent arrears notice if they 
default on payment. 

Ensure you review arrears monthly with the Board and let 
them know when a unit may be in a lien position.



PROCESS TO LIEN A UNIT – MANAGEMENT TIPS 

Ensure before proceeding with a lien that the amount is 
collectible – check with the Corporation’s lawyer!

Accounting should be aware which arrears need to go Notice 
of Lien by the 75th day and advise the lawyer.

The lien should be registered by the 90th day. Allow time for 
your lawyer to prepare the lien paperwork before the 90th day.



PROCESS TO LIEN A UNIT – MANAGEMENT TIPS 

Once a lien goes to the lawyer, owners must deal directly with 
them to discharge the lien.

When collecting common expenses, management can apply 
fees paid to the oldest amount, unless otherwise directed.

Clearly communicate arrears and lien policies to owners with 
each budget package. 



• What if a lien is left unpaid?

• Liens can be enforced in the same way as a mortgage

• Corporations can obtain vacant possession of a liened unit and sell it. 

• The proceeds of the sale pay the arrears and the remainder is paid back to the owner. 

• Long, expensive and complicated process.

• Corporations can usually recover all reasonable expenses and fees incurred leading to 
the sale.
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POWER OF SALE
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CHARGING BACK LEGAL FEES
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Two difference mechanisms:

Collection matters (s. 85)

85 (1) If an owner defaults in the obligation to contribute to the common expenses 
payable for the owner’s unit, the corporation has a lien against the owner’s unit and its 
appurtenant common interest for the unpaid amount together with all interest owing 
and all reasonable legal costs and reasonable expenses incurred by the corporation 
in connection with the collection or attempted collection of the unpaid amount.

Compliance matters (s. 134)

134 (5) If a corporation obtains an award of damages or costs in an order made against 
an owner or occupier of a unit, the damages or costs, together with any additional 
actual costs to the corporation in obtaining the order, shall be added to the 
common expenses for the unit and the corporation may specify a time for payment by 
the owner of the unit.
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THE AMLANI CASE
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The Amlani case

1. Facts of the case

2. Distinction between s. 134 and s. 85 processes

3. Decision

Link to the Amlani Decision

Blog post on Amlani

https://www.canlii.org/en/on/onsc/doc/2020/2020onsc194/2020onsc194.html
https://condoadviser.ca/2020/01/condos-cannot-lien-the-cost-of-seeking-compliance/condo-law-blog-Ontario
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THE AMLANI CASE
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[32] I accept that this is part of the overall scheme of the Act but am nevertheless of the view that the 
expenses the Corporation claims are not common expenses under s. 85 but are expenses that relate 
to “enforcing compliance.” It is clear that s. 134 costs cannot be added to the common expenses of 
the Amlanis’ apartment without an order under section 134 (5): Metropolitan Toronto Condominium Corp. 
No. 1385 v. Skyline Executive Properties Inc., 2005 CanLII 13778 (ON CA), [2005] O.J. No 1604 at 
para. 35 (C.A.). Here, however, the Corporation seeks to shift the financial burden from itself to Mr. Amlani 
without a court order authorizing it to do so.

[35] I am strengthened in this view by other provisions in the Act that specifically allow a condominium 
corporation to add certain types of costs unique to a single owner to the common expenses of the particular 
unit holder without a court order. By way of example, sections 92(1) and (4) provide that a corporation can 
carry out certain repairs if an owner fails to do so and can add the cost of such repairs to the owner’s 
common expenses. In a similar vein, section 105(2) provides that if an owner causes damage, the lesser of 
the cost of repair or the corporation’s insurance deductible may added to the owner’s common 
expenses. Legal fees and enforcement costs do not fall into these categories.

https://www.canlii.org/en/on/laws/stat/so-1998-c-19/latest/so-1998-c-19.html
https://www.canlii.org/en/on/laws/stat/so-1998-c-19/latest/so-1998-c-19.html#sec85_smooth
https://www.canlii.org/en/on/onca/doc/2005/2005canlii13778/2005canlii13778.html
https://www.canlii.org/en/on/onca/doc/2005/2005canlii13778/2005canlii13778.html#par35
https://www.canlii.org/en/on/laws/stat/so-1998-c-19/latest/so-1998-c-19.html
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THE AMLANI CASE
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Debate in the industry on what the Amlani case means:

• Purists: You cannot charge compliance legal fees without an order

• Traditionalists: Amlani turned on the indemnification provision

Where does that lead us?

• Legal fees cannot be used to bully owners into compliance

• Charging back legal fees may not be a slam dunk

• If you secure compliance: reasonable legal fees may be the cost of doing business

• A good indemnification provision may save you



• The O’Regan case was a major decision impacting condominium liens.

• Facts: A condominium corporation incurred costs in repairing the corporation’s common elements which had 
been damaged as a result of a fire that originated in the owner’s unit due to the owner leaving the unit and 
leaving eggs cooking on the stove. The condominium corporation charged back it’s insurance deductible 
amount for smoke damage (in accordance with the corporation’s governing documents), and registered a lien 
when the owner refused to pay. The owner disputed those charges before the court.

• Owner made threee main arguments:

1. The Corporation was required to enter into mediation prior to registering a lien;

2. Because of the Amlani case, the Corporation required a Court order in order for its lien to cover any legal fees;

3. The Corporation was out of time to register a lien

The Court rejected these arguments

Link: O’Regan v. Carleton Condominium Corporation 169 et al, 2021 ONSC 945
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O’REGAN – LESSONS LEARNED

https://www.canlii.org/en/on/onsc/doc/2021/2021onsc945/2021onsc945.html?resultIndex=1


The Owner’s third argument deserves its own slide

• The fire took place in late 2018

• Corporation was invoiced in January 2019

• Owner was told he had to pay on January 31, 2020 (and was given 30 days to pay, being 
March 1, 2020)

• Lien was registered on May 29, 2020

The lien deadline only began to run at the time of the default (being March 1, 2020).

As such, the lien was registered on time.

Link: O’Regan v. Carleton Condominium Corporation 169 et al, 2021 ONSC 945
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O’REGAN – CONTINUED

https://www.canlii.org/en/on/onsc/doc/2021/2021onsc945/2021onsc945.html?resultIndex=1
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WHAT LEGAL FEES CAN BE RECOVERED IN A 
JUDICIAL PROCEEDING
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• Small Claims

• Superior Court of Justice

• Condo Authority Tribunal



• In our legal system, in most circumstances, costs are awarded to the successful party. 

• The amount of costs differs per level of court/tribunal:

1. Small Claims Court: 15% of the amount claimed (double if an offer to settle is beaten);

2. Superior Court of Justice: Starting point is 60% of legal fees, can go to about 90% if an offer to 
settle is beaten;

3. The CAT: The CAT’s Rules state that: 

• If the CAT makes a final decision, the unsuccessful party will be required to pay the successful party’s CAT 
fees, unless the CAT decides otherwise

• The CAT will generally not order one party to reimburse another party for legal feesm unless their 
behaviour was unreasonable
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LEGAL COSTS IN JUDICIAL PROCEEDINGS



• The CAT has also released a practice direction shedding more light on how it awards costs:

• Factors relevant to whether costs will be ordered:

1. Unreasonable conduct, acting for an improper purpose, or causing delay/expense;

2. Whether the case was filed in bad faith;

3. Potential impact that an order of costs would have;

4. Whether the parties attempted to first resolve the issues before the case was filed;

5. Whether any party has failed to follow prior CAT orders;

6. The Corporation’s governing documents;

• If the CAT does award costs, it will consider what amount is “reasonable”

22

CAT COSTS



• Next webinar : 

Wednesday, May 4

• Info will posted on CondoAdviser.ca

• You will need to register again. 

NEXT WEBINAR
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SEE YOU NEXT MONTH!

Wednesday, May 4, 2022
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QUESTIONS?
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